




































































I1. THE CURRENT REGULATORY REGIME DOES NOT PROVIDE ADEQUATE
REMEDIES TO ADDRESS UNREASONABLE DEMURRAGE AND
DETENTION PRACTICES.

Several of the commenters argue that the Commission should deny the Petition because
the current regulatory regime provides adequate remedies.*! Expanding on this general point,
some parties argue that the rule is unnecessary because some MTO schedules and carrier tariffs
already provide for an extension of free time.*> Other comments contend that a rule is
unnecessary because these matters are the subject of commercial negotiation.” Still other
commenters maintain that the Commission’s Office of Consumer Affairs and Dispute Resolution
Services (“CADRS”) is already available to resolve disputes and that aggrieved parties may file
complaints with the Commission for conduct that violates the 1984 Act.™

But the facts of the matter clearly indicate that that current remedies are not effective.
While the Petition for Rulemaking pointed out that some marine terminal operators and ports
have tariffs that allow for additional free time, other ports do not; and even those that do publish
tariffs providing for additional free time, the tariffs are inconsistent and can be changed
unilaterally at any time. Moreover, some ports automatically extend free time in certain
circumstances, while others simply reserve the right to extend free time. Petition for Rulemaking

at 6-10. As the Petition indicated, the Commission’s own staff noted that “there is no generally

# See West Coast MTO Agreement (WCMTOA) Comments 17-21; United States Maritime
Alliance, Ltd. (USMA) Comments 9-10; National Association of Waterfront Employers
(NAWE) Comments 11-13; Port of NY/NJ Sustainable Services Agreement (“PONYNJSSA”)
Comments 10-11; Pacific Merchant Shipping Association (PMSA) Comments 3; Ports America
(PA) Comments 2, 4.

2 See, e. g., PONYNJSSA Comments 10; PA Comments 4; WCMTOA Comments 17; USMA
Comments at 9.

3 NAWE Comments 11; PA Comments 4; WCMTOA Comments 20; PMSA Comments 3-4.

“ See, e.g., WCMTOA Comments 20-21; USMA Comments 9; PONYNJSSA Comments 11;
NAWE Comments 11-12.
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used formula to determine when the normal allowance for free time might be increased . . i

Moreover, the record is clear that commercial negotiation does not solve the problems: the
ability to negotiate an acceptable solution often takes many months, and often only after
shippers, consignees and drayage providers are first forced to pay large demurrage charges up
front to obtain the release of their cargo. And sometimes such a commercial “solution” is
completely unavailable, especially for smaller shippers. Petition for Rulemaking at 14-19. The
Commission’s CADRS Office is often effective only when both parties agree to seek the help of
the agency, and the lack of any clear agency guidance makes the option of filing a complaint
utterly infeasible. As the Petition explains, a clear FMC policy on demurrage and detention will
assist the commercial resolution of such disputes, by providing parameters as to what constitutes
“reasonable” demurrage and detention rules, and thus foster an efficient resolution of disputes
and promote collaboration. Petition at 23. The current ambiguity of the agency’s policies
simply encourages confusion, obfuscation, denial and delay.

III. RESPONDENTS ARE WRONG THAT THERE WILL BE HARMFUL

UNINTENDED CONSEQUENCES IF THE POLICY STATEMENT IS
ADOPTED.

In its Comments, WSC contends that the Petition for Rulemaking fails to acknowledge
the “very real possibility” of unintended consequences that could accompany adoption of the
requested relief.*® WSC contends that the policy requested by the Coalition “may cause carriers
and MTOs to limit free time,” and that implementation of the relief “would raise numerous

practical issues about how such a regulation would be applied . . 24 Other parties echo and

45 April 2015 Report, supra note 21 at 24.
4 WSC Comments 3, 17.
47 WSC Comments 3, 16-17; see also PA Comments 16-17.
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expand on WSC’s arguments, contending for example that the requested rule would lead to
increased congestion;48 would create greater uncertainty;*’ and is impermissibly vague.”

These sky-will-be-falling predictions should be rejected, for both legal and practical
reasons. Regarding WSC’s warning that carriers might choose to limit free time, the Petition for
Rulemaking points out that free time is not a gratuity. Rather, it is part of the common carrier
obligation and is included in the rates that the carrier charges for ocean ‘[ransportation.5 ' Under
that obligation, carriers must provide a reasonable period for loading and unloading.’?

The requested policy statement also will not lead to increased congestion. Indeed, one of
the main reasons for the Commission to adopt the proposed policy statement is that it will
reduce the serious and widespread congestion problems that have plagued the industry for the
past several years. Under the present system, shippers, receivers and draymen have little or no
power to influence a number of major causes of delays, such as labor stoppages. Nor can they
create the fundamental solutions to port congestion, such as the need for increased capital
expenditures to enable carriers and ports to better handle the loading and unloading of larger
ships and to better deal with the weather events that will always eventually occur. Under the
present system, the ability of carriers and MTOs to collect unreasonable demurrage and detention
charges creates a disincentive for those parties to take actions to solve those problems — the
“costs” of the problem are shifted to the parties that can do little or nothing to solve them, and

the carriers and MTOs are “rewarded” for inaction.

8 USMA Comments 10-11; PA Comments 13-15; PONYNJSSA Comments 13.

¥ PA Comments 1; USMA Comments 12.

50 PA Reply 15-16; PONYNJSSA Comments 14.

51 petition for Rulemaking 6-7 (citing New York I, 3 U.S.M.C. 89, 91 n.5, 101 (1948).
52 Id
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New rules or policies will always create some degree of uncertainty under some factual
situation: that is the nature of any rule. But under the present regime there is no guidance
whatsoever to the industry as to what constitutes “just and reasonable” demurrage and detention
practices under § 41102(c). The complete lack of guidance from the regulatory agency charged
with enforcing that requirement leaves commercial parties “at sea” — subject to uncertainty,
delay, and the concomitant direct and indirect costs caused by that uncertainty. The Commission
should give the industry needed guidance by issuing the proposed policy statement. As the
Petition for Rulemaking explains, an FMC policy will promote the observance of reasonable
demurrage and detention practices, will foster the efficient resolution of disputes, and will
promote collaboration. Petition for Rulemaking at 22-23.

IV.  CONCLUSION.

For the foregoing reasons, the Coalition respectfully requests that the Commission accept
these Supplemental Comments in order to provide the Commission with a more complete and
accurate record. Based the totality of the information in the record and the broad support for
adoption of the proposed policy statement, the Commission should also grant the Coalition’s
Petition for Rulemaking and open a proceeding allowing for additional industry input on the

proposed policy statement.
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